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5534. Adulteration of tomate pulp. U. S. * * * v, 25 Cases of Tomato
Pulp. Default decrec of condemnation, forfeiture, 'and destrue-
tion. (F. & D. No. 7162. 1. 8. No. 10934-1. 8. No. C-422.)

On January 20, 1916, the United States attorney for the Middle District of
Alabama, acting upon a report by the Secretary of Agriculture, filed in the
Diastrict Court of the United States for said district a libel for the seizure and
condemnation of 25 cases of tomatlo pulp, remaining unsold in the original un-
Lroken packages at DMMontgomery, Ala.,, alleging that the article had been
shipped on December 1, 1915, by A. E. Kidwell & Co., Baltimore, Md., and
transported from the State of Maryland into the State of Alabama, and charg-
ing adulteration in violation of the Food and Drugs Act. The article was
labeled in part: “ Hartlove Brand Tomato Pulp. Made fiom pieces of to-
matoes and trimmings. * * > Packed by Hartlove Pauvking Co., Balti-
more, Md.”

Adulteration of the article was alleged in the libel for the reason that it con-
tained a partially decomposed vegetable product. .

On April 25, 1917, no claimant having appeared for the property, 'udgg{:nent
of condemnation and forfeiture was entered, and it was ordered by the court
that the product should be destroyed by the United States marshal.

CARL VROOMAN, Acting Secretary of Agriculture.
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5535, WMisbranding of “ Pulmomnek” V. & * * * v, Pulmencl Ghemieal
Co., x corporation. FEried to the eosxt amd a jwry. Vewdict of
guilty., Fime, $25. (F. & . No. 7185. L 8. Nes. 1355, 7266-h.)

On July 17, 1018, the Umited States attorney for the Hastern: District of New
York, acting upon a report by the Seeretary of Agriculture, filed i the District
Court of the United States for said disirict an infermstiom against the Pal-
ronal Chemieal Co., a corperation, doing business at Breeklyn, N. ¥,, allesing
shipment by said eompany, in violation of the Foed and Drugs Act, a8 amended,
an or abeut October 4, 1913, and March 21, 1914, from the State of New York
into the States of Massachusetts and Minmesota, respeetively, of quantiiies of
an article lzbeled in part, “ Pulmenol,” which was misbranded.

Analyses of samples of the article by the Bureau of Chemistry of this de-
partment showed that it was essentially & solution in glycerel and waier of
sodium benzoate, potassium, guaiacol sulphonate (thiocol), and a lictle strych-
nine, and colered with amaranth, a ceal-tar dye.

it was alleged in substance i the information that the artiele im each s—hiQa
ment was mishranded for the reasen that certain statements appearing on its
label falsely and fraudulently represemted it as a remedy for all pulmonary
diseases and all ferms of consumptiion, and as effective for improving nutrition
and relieving night sweats, when, in truth and in fact, it was not. It was
further alleged in substance that the article was misbranded for the reason that
certain statements included in the circular accompanying the article falsely
and fraudulently represented it as effective for preventing hemorrhages and
breaking up all severe colds, as a cure for consumption and tuberculosis, and
as a remedy for night sweats, when, in truth and in fact, it was not.

On February 8, 1917, the case came on for trial before the court and a jury,
and after the submission of evidence and arguments by counsel the following
charge was delivered to the jury on February 10, 1917, by the court (Chat-
field, J.):

I think that the present case is in many ways one of the most serious and
one of the most important matters which I have ever been called upon to
submit to a jury. In the ordinary criminal case the question is whether one
individual should be held to have been shown beyond a reasonable doubt to
have violated something which Congress has said should constitute a crime,
and the personal liberty or liability to a fine of that individual is the limit
of risk in the particular case. In so far as the case may establish a doctrine,
or in so far as the case may form an example, it may be used or not used—as
the case may be disposed of if it is appealed or as Congress may legislate
upon a matter of the same sort—when another case comes up. When a statute
is passed it is made the law of the country, on which the act of one individual
may be in a sense the test as to whether or not the opinion of a great many
people or of a few people is correct, when the application of that test may mean
the life or death, the health or sickness, of many people, and when you have
the position of one man protesting for his ideas against the general opinion
of those who are supposed to know about the subject. When a jury of i2
men are called upon to consider whether or not the ideas of the man as against
everyone else, or pearly everyone else, are correct, or when the jury finds
itself in a position of considering whether or not the opinion of the world
up to the present time is correct, you have a very serious subject to con-
sider, and the court has a very serious duty in deciding just how the matter
shall be left to you and just what shall be left to you.

Now the Supreme Court of the United States, in the case from which the
district attorney has just read to you, said, that it had been decided in other
cases that Congress by this statute deliberately excluded the field where theye
are honest differences of opinion between schools and practitioners. It said
that the statute did not intend to invade the domain of speculation. The Su-
preme Court has held in other cases that this statute, that the laws of the
United States, do not attempt to decide whether or not a belief of one person
or the belief of many persons is right, and that those laws do not bring
up such a test in these criminal statutes. If I may use a plain lustration,
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I think if at the time that the whole world believed in witcheraft one person
should have advertised something that contradicted the doctrine of witcheraft,
the United States Government under the Constitution and under its method of
enacting law as it exists at the present time would not allow a persen’s
Yiberty to be brought into jeopardy under a criminal statute by the mere
decision as to whether or ncot witeheraft was true or false. 'That comes in
the domain of freedom of opinion or of belief. T am inverting the case be-
cause now everyone believes that witcheraft does not exist, and no persen per-
haps eould be found that would oppose that idea.

In the case at bar it is the opinion apparently of the medical world generally,
rnd of most individuals, so far as they have gained their ideas from doctors
and from the investigation of the doctor’s statements that have been made—it
15 the idea of the world that tuberculesis, as has been stated, is a disease that
comes from the presence of a germ or bacillus that is substantially always
present and which may progress if circumstances give it the opportunity. Now,
301 have heard that it is not the general opinion that any particular medicine
can keep away or remove this opportunity for these germs to develop in the
longs (because we are not talking about joint tuberculosis and other matters
of that sort). You have heard from the testimony that if, according to the
general opinion of doctors, after these germs have started their development
and have proceeded upon this awful course that Mr. France has tried fto explain
to you, which I am not even going to try to follow, if they have gotten te the
point where a person would say that one lung was gone, whatever that means,
then the general impression and opinion as indicated by the testimony of the
witnesses, and what has been stated to you, of the world to-day is that no
medicine will either stop the going of the lung or bring the lung back from where
it has gone, but that, as has been said, these germs may be stopped, that is
arrested and stay inert or dead, whatever it may be, by certain treatment thaf
Temoves their opportunity to continue active. Now, when you are considering
whether generally everybody is right and that the medicine does not actually de
the arresting (and I think that Dr. Payne told you from his standpoint the medi-
cine itself does not act like a policeman and cause this arrest), when you-consider
that, and then attempt to determine who is right in forming an opinion and
reaching a conclusion as to just what medicine may have to do with the con-
ditions which will be present if fresh air and the proper amount of exercise,
and the proper number of eggs and other food are taken—when you are con~
sidering just what medicine will have to do with the creatiom of these condi-
tions, and just what medicine will not have to do with the creation eof these
conditions, and attempt to say whether one dector is right in saying that yeou
should have two eggs, whether another doctor is right in saying that you should
have no eggs, whether one doctor is right in saying you sheuld have no medicine,
and whether the other doctor is right in saying that you should have pulmenol
with those things—these matters have nothing whatever to do with this case.

This is not a case in any sense where the practice of using pulmonol is in
guestion. Tt is in no sense a case whether the Pulmonol Company sheuld sell
pulmonol. It is in no sense a question whether Dr. Payne should continue
to prescribe pulmonol. We have nothing to do with whether he may cenvert
everybody to his opinion. I ean say to you, as a matter of law, that if Dr.
Payne is right, we should help him cenvert people to that opinion; that if he is
right, and it is a matter of opinion, the whole world should agree with him. So,
I have let him put in the testimony. I hawe let bhim state these caseg to you so
that you should see that, viewing the facts and viewing ithe patients .and view-
ing the situation, looking at it Trom Dr. Knopf’s standpoint, looking at it frem
Dr. Payne’$ standpoint, there is a difference of opinion, as te which the two
men may be as honest in their variances as may be and they may each believe
absolutely that the other is entirely wrong., 1 do not mean entirely wrong,
because they agree on some of the conditions, -but I mean, wrong in saying that
the other is on the wrong track, We can leave that all out of the case, but &
was necessary to let that testimony in, to allow this situatien to get before yeu |
so that you gentlemen, as jurors, would not be disposing of this case on a ques-
tion of opinion as to whether pulmonol may be a good medicine or net. So, as
{he Supreme Court has said, Congress recognizes that they weould not decide
between one form of religion and anether, as to which may be the best-assistance
to the doctor in administering medicine. It would not make any differemce as
to whether, so far as Congress was concerped, the man’s wife is a Christian
Sctentist, or whether the man’s wife 1s a Roman Catholiec, or a Presbyterian, or
a Jew, so far as his mental make-up is concerned. If he takes a dose of Epsom
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salts his mental attitude may have something to do with the situation. The
doctor told you there was a psychology in this, and if the man would have
greater psychology if he goes to one church and thinks of it one way and have
less psychology and just as much of Tpsom salts if he went to another church,
you as jurors can leave that out, because Congress has left it out and it is not
in the statute. Congress, as the Supreme Court says, used the words in order
to leave no doubt upon that matter, that the statement must be false and
fraudulent. In other words, there must be intent to deceive people so as to
make them engage in commerce—that is, spend money or the equivalent of
money—because they are misled and deceived, and that brings me to this
statute itself and to what this case is about.

Perhaps some of ‘you were here in some of these other cases that had to
do with foods. Some of you may have been here in ordinary negligence cases
where you heard something about the regulation of interstate commerce. But
bear in mind that this is a crimipal charge. At the outset this paper, which
has been called an information—you can see that there is much paper in it.
It costs more than one sheet would, as you can see, and the price of that paper
mght cost more today than it did a month ago, but that has nothing to do
with this case—that information is merely a sheet of paper which notified the
Pulmonol Company that they were to be here, because a jury was going to
listen to their case; and they are here and you are hearing the case, and you
must judge the case only from the evidence that has gone to you in the case,
using your intelligence and the knowledge that you have gained throughout
your lives in passing upon that evidence. So the Government must present
evidence or else, of course, there would not be any case. The Government must
show what will satisfy you beyond reasonable doubt that the defendant has
done what it charges or else you can not get to the point where you could
render a verdict for the Government, and therefore, of course, I charge you
that as this is a criminal matter that you must weigh everything that has been
said so as to see if it was proven beyond reasonable doubt that the defendant
did that with which it is charged and which I shall specifically in a moment
state. You have heard what does not ordinarily happen in a case. You have
heard a good many more witnesses for the defendant than for the Government
in this particular matter. You must take into account not how many there
were or how fast each one talked nor how many words they said, but take into
account what they said which is material to the issue in the case. Consider
how they said it, who they are, what relation they have either to the result
of the case, or to the subject matter, and use all that as light, just as you use
their appearance and their intelligence and the way of saying things to throw
light upon your minds in determining how much you believe, in order to decide
of what you are safisfied as to all the facts as to the different things, and
then see if those facts, that you find from the testimony, prove beyond reason-
able doubt that the charge is made out.

This corporation, so far as we know anything about it, is supposed to be
reputable. Its connection, you have heard, with the Salvation Army; that
may be considered by you as something in their favor, as to honesty in their
intentions, and, so far as you know anything about this company, consider
whether their intent is to defraud. Doctor Payne has testified. He has told
you he is the president; he has told you he is the medical officer ; he has told
you he is the salesman; he has told you that he does everything that is neces-
sary for the company and therefore he has given you a chance to judge of the
company’s intent and its dealings in so far as he might advertise the drug of
this company or the merits it had. So from that you can detesmine these
questions of fact as to what their purpose, their knowledge, and the meaning
of their acts are. And so you come down in this case to a determination not
+5 to whether pulmonol is a good medicine, not to a determination as to
whether one person is right in thinking that it will cure consumption, not to a
determination as to whether other people are right in thinking that it has no
effect upon pulmonary consumption, or fhat it has no effect as a tonic. You
come down to a determination in no way of whether or not fresh air and treat-
ment, without medicine, is the only specifiec. But assuming that people gener-
ally and the public who buy medicine have been of the impression that tubercu-
Josis is to be treated only by fresh air and change of climate and food and care,
then if a remedy is presented which it is said will cure tuberculosis, and if
that remedy is sold to them, and if they are thereby induced to purchase the
remedy, you have to consider whether or not the statements upon the bottle
and upon the papers in the package in which it is sold, in the first place, accord-



N.J.5501-5550.] SERVICE AND REGULATORY ANNOQUNCEMENTS. 57

ing to one paragraph of the statute, whether the package or label bears any
statement, design, or device regarding such article or the ingredients or sub-
substances contained therein which is false or misleading in any particular.

Now, this statute, as I have said, was passed by Congress because they have
the power to provide police regulations as to the way in which goods shall be
sent from one State to another. As to how one State shall deal with another
in a commercial way, Congress has the power to decide what is good; that is,
what will have a beneficial effect in this matter of police regulation upon the
people of one State when they are dealing with the people of another, in the
sense of regulating the goods that they may exchange. So that Congress can
stop the transmission of opium from one State to another, if Congress reache§
that conclusion. 'That is a police regulation. So Congress may legislate that
liguor shall be stopped in interstate traffic. Congress has the power to say that
pulmonol shall not be shipped from one State to another, if Congress reaches
the conclusion that pulmonol shall be prohibited in its statute. But these
statutes have not gotten down to that refinement. This general statute says
that no food produect and no drug shall be sent from one State to another which
bears upon it a false label, or a label that is misleading as to matters of fact, as

distinguished from those purely of opinion, where it is made plain thaf it is
opinion. You have heard them talk about codeine and derivatives of opmm
If a medicine contains those derivatives and they are not stated, or if the
preparation is incorrectly stated so that the label is misleading then Congress
says that this shall not be sent from one State to another because ‘those who
purchase it would not know what they are buying. So under this first main
section of the statute this defendant is charged with having on these two
occasions, which are admitted, sent from the State of New York to another
State packages of pulmono] that bear this language, which has been read to
you, and the Government charges that some of those statements in there are
false and misleading as facts as distinguished from opinion.

At the time when this law was passed, in 1912, apparently there ‘was some
necessity that came into the view of Congress for stopping the traffic in drugs
where the statement on the label was not false as to the content$ 6f the pack-~
age, or not false as to what the package was or meant to be, but where the
statements were false as to the effect of the package generally. The idea that
Congress was considering was what is popularly known as the sale of patent medi-
cines, or put-up drugs, as a matter of business where people buy them without
knowing what they are. To come back to the illustration of liquor again. If
an article was put out as a medicine and there was a statement that it would
cure certain diseases, and if in fact it was a beverage which was furnished to
people so that they thought it was a medicine, so that they either did not knew
it was a beverage or that they did not recognize ifs effect, and if that article
could be shown to be sold because people would buy it to drmk, and if it could
be shown that it had no medicinal effect, then that article would come within
the prohibition of this statute. Now, we might come to a long discussion as
to whether alcohol and medicine had any medicinal effect. We will not discuss
now whether a person might be charged with having misbranded an article
because he said it contained 15 per cent of alcohol and the alcohol would help
cure a cold, or a thirst, whichever it might be, That would be a matter of
opinion. But if he stated that alcohol was a cure for baldness, or if he stated
that the bottle of something or other was a cure for baldness; and all it proved
to be was that it was good for drink, then it could be stopped under this statute,.

Now, I am using illusirations that do not come very close perhaps to this,
but I do not want to come too close, because I am going to leave the question
to you. The question is what the effect of this particular article may be as
viewed from the statement of facts, distinguished from those of opinion. So
in 1912 Congress, in order to reach the kind of cases that I have referred to,
added the section that said if the label contained anything which was false or
misleading—in fact that was already in the statute—and added this: If the
package or label shall bear or contain any statement, design, or device regarding
the curative or therapeutic power of such article, or any of the ingredients
or substances containéd therein, and if that statement is false and fraudu-
lent, then it would be treated as constituting a crime, in the same way as
before, when the statute said “if it contained misstatements of fact.” _ So
that we have here a change, of course. If you find it proven beyond reasonable
doubt that this label contams in it any statement of fact (as distinguished
from a statement of opinion, or as distinguished from a statement of conclusion as
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to the recevery of a pat'ent) whick is false, then it weuld be within the miaiu pard
of the statute. Then, if vou should find that the label contains any statement as
to the eurative or therapeutic effect—ifrom our standpeint therapeutic and cura-
tive are substantially the same—and if that statement is not endy false; that is,
if you find it is net based on fact, but if the persons who made the statement
knew or ghould have known er must have known that the statement was false,
and if they put that there for the sake of giving out a false statement and of
making a statement te people which wonld canse them fe buy semething hecause
they did not know the truth, then that weuld come within the second portion of
the law, and if the Government proves that beyend reasenable doubt, your
verdict should be guilty.

Now, this case, as has been said, is not a test as to whether or net the
Pulmonol Company can de business or whether it ean sell this medicine, It
really is emly a test as to whether er not the particular label that is upon the
medicineg at the preseant time is misleading and intentiemally false and fraud-
uwlent, and whether it contains statements that are centrary to faet. 1Lf so, then,
it preven bkeyord reasonable deubt that this was seo, the defendani wonld be
Hable te the ponalty of having te eorrect its label mo fhat no ome weuld be
msled in that regpect, and be punished in such a way as the eourt mighi ses
fit, according to the amount of intent in the misstatements that the package
contained. It is fer that purpose that Dr. Payne was notified by the Depart-
ment to tell them what be knew about the cemfents of the article and the
acenracy of the statements wpon the article. If there had been a provisien
there that the liguid in that beottle was red, white, and blue in celor, and it
proved to be all red, and Dr. Payne had gene down there asd they had
said, “Why do yeu say it is red, white, and blve?” and ke said, ‘“ Well,
it i, When you mix it, it is first white, and then blue, and then red. I ¢éd
wot 1atend to give the impression that it was red, white, and blue all at enee,”
the Government would have said, “ Well, you should say it is first white, and
then bive, and then red, and as long as it ig red it 15 1n a egnditien in whach
people can take it.” He could hawve rebranced kg label in that respect ard the
Government would consider whether or not the eompany should be prosecuted
for the use of the previous label, or whether ¥ was something that did not
neeessarily meean that a persom should be charged erimdnelly with having pwt
out something that is fraundulemt. Se, in that way this matier was caled imie
drscussion. The situation behind i, as te this disagreement between Dr.
Payne and the other doetors, as e bis standipg in this seciety which is formed
by physiciams, and in which they attempt te regulate or comfrol the achien of
those whe are practicing as docters, let us entirely leave ewt. The guestion
whether you agree with them, or disagree with them, their metheds, or their
actions in dealing with some ome Whe runs eounter to their ideas, has nething
to do with this case, unless it affects the eredibility of one of the witnesses,
or unless it shows interest or bias on the part of one of the witnesses so
that his statements here are net to be takem for their faece value. Yeu jury-
men can weigh all these things se as £0 see whether a man is so certain that
8 person is & wrengdoer that he wounld net listem to anything preoperly that
might be said im the man’s faver er might be true when said aboui a man.
On the ether hand, & man who is being crificized may feel that the others
were wreng te such ap extent that he will neot entirely give full comsideration
to what a third party may be doing without having the slightest isterest in
the difficulties between the first twe.

Seo far as the Government is concermed, you may start with the assumption
that the district atterney, and in this exse the Government, in presenting fhis
question leaves to yom inm no way an epportmnity or idea of siding with the
ether deeters or with Dr. Payre. That has pething whatever to do with the
issue. Whether the Department of Agrieulture learned Dr. Payne's ansdysisg
snd suggested to the chemists that they leok it ower and see if they eould find
samething they bad not found before has moiking whatever 4o do with whether
or not the statement on the lahel is all right; it emly has to de with swhether
or neot the ehenssts followed that suggestiom. You bave neothing to do with
the guestion whether the efficers of the Government may have been attempling
te bhelp the other docteors and hurt Dr. Payne (you €an assume that they
have been so misgulded and blinded that they are not fair fe ome met or the
ether) ; bat the thing for you to ecensider is whether or not their aceuracy ef
ebservation in their amalysis of the product is ecerneet, as yeu have heard
all the testimeny, and then comsider whether thelr amalysils is correct. They
have told you what is in the produect. Then see whether this label contains
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anything that is false, that is, in the sense of imaccuracy or misstatement as
to what. the medicine is made of or as to what it is. For instanee, if it said
it was & solid and not a liguid you could pass on that as a- question of fact.
If it said that it was beneficial in certain diseases, and. the botile was empty,
you could pass on it as to whether it would be beneficial to take nothing where
they said you maust take something. If it were proven that the bottle con-
tained merely water and they told you that the patient must take something,
why then {(unless they could tell you that this psychology enfered in se thaf if
ithey took sugar instead of medicine and the sugar was coated with pink, it
would be healthful merely because the patient fthought they were getting
something) then you could take into account that the statement would be
false, when it claimed that the medicine was healthful; but, if the siatement
is that this pink-coated sugar containg quinine, and it does not contain it, thea
you have a guestion of fact,

You have got to be very careful all the way through here to dispese en one
side of all the matters of opinion and on the other side of all questions of fact.
Dr. Knopf has gone through this label and in response to my question has
taken up clapse by elause the different statements of what is in the medicine
and ef its action. In most respects, perhaps in all respeets, as he said, the
sentences as composed of werds in the HEnglish langnage and as stating some-
thing with relation to the contents or to matters that are used as medicine, are
true. He differs when hie gets to the propesition that this particudar medicine
is of any effect as a medieine in tuberculosis cases, and there ig a questiom of
fact for you. If the medicine has no effect and if if is seld merely beeause
people are anxieus to buy a remedy, and if they deeeive themselves imto think-
ing that remedy is doing them good {(even if they thereby help themselves);
or if the remedy, bBecause they take care of themseives, does not have any
effect of itgelf; in other woxds, if it is just-the same ag if there was se mueh
water in the bettle and if it was sekd with the intent of making peepie pay for
water, that is; pay for am inert substance amd induces them to exereise the
phyeholegy of euring themselves, and if this label you fmd comiming & state-
went of a cure that deoes met cure as a madter ef fact, with the understanding
that people would get in buying ®, why then the label is false and misleading,
and you wouwld censider whether you are satisfied beyomd reasenable dombt
{hat under this third section of the statute it was intentiemally made false
and misteading in that way.

New, the information has twe counts, one relating to the package that was
sent to Boston, Mass., on or about October 4, 1918, and the other which was
sent to St. Paul, Minn., on or about March 1, 19914. Of eocurse, as I have al-
ready chazged yoiL. it would be interstate commerce to seld a boftle of medieine
to some one in either Boston or St. Paul, to send it frem Brookiyn to comply
with the sale. There is no dispute as to the Ianguage that is upon the pack-
ages hecawse they have been smbmithed fo you. The counts have not been
Separated into a charge as to whether this is intentionally false and fraudu-
lent as to distinguish it from merely misleading or false. In fact I have tried
to distinguish that by telling you that if the Government satisfies you beyond
reasonable doubt that the intent was to put out something that was false and
misleading with the idea of deceiving for the purpose of disposing of it as an
article of use, not necessarily of sale, then, of course, the matter would come
within the language of the information. If you find that there was no in-
tentional fraud, no intentional presentation of a false statement, and if you
should still find that the language upon the package was false and misleading
as to facts as distinguished from opinion, it would still come within the lan-
guage of the statute. If the Government should satisfy you as to that beyond
1easonable doubt, the charge would still be made out in that sense. And as I
told you, it is all a question of whether you find as a fact one or two of these
matters. One, that this label was intentionally false and fraudulent and sent
out for the purpose of deceiving, as distinguished from an honest belief that it
was helpful and that the statements made were true. The other point is, if
vou find that the statements upon the paper itself state as facts what is not so
in any material sense or particular, according as you determine those ques-
tions (of course, recognizing the proposition that if any witness willfully de-
ceives you here within the court room, it is within your power to pay so much
attention to what he says as you see fit, weighing all the testimony) then see
if the precise charge under this information is proven beyond reasonable doubt,
und do not speculate upon these matters of medical science; do not determine
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for yourselves whether or not you want to buy this medicine or have somebody
use it, or whether you would try it as a last resort. Keep that out of the case.
Simply see whether the defendant has done something that brings it within
this statute and whether that is shown beyond reasonable doubt.

The Government requests me to charge:

(1) It is unnecessary for the Government to prove that all the statements
on the label or booklet or circular were false and fraudulent. If you believe
from the evidence that any one statement as to the curative or therapeutic
properties of this compound was false in fact and that the defendant knew
that it was false, then you may find the defendant guilty. I so charge,

(2) If you believe from the evidence that as to any one of the ailments
for which this compound is recommended by the label or booklet or circular
and which is set forth in the information this compound would have no bene-
ficial effect whatever, and the defendant knew this, you may find the defendant
gcuilty., In the way that I bave defined fraud 1 do charge that yes. If the
defendant sent these out knowing that he was making a false statement, that
‘'would be a fraud.

(3) If you believe from the evidence that any one of the therapeutic claims
as to the effect of this compound upon all pulmonaiy diseases, for all forms of
consumption, for hemorrhages or for night sweats, was false and was made
by the defendant with a reckless and wanton disregard as to whether it was
{true or false, you may find the defendant guilty. I so charge.

(4) If you believe from the evidence that any one of the therapeutic statements
upon the label or booklet or circular as set forth in the information was partly
true, but was so artfully worded as to convey a méaning as to the compound’s
therapeutic properties which was wholly false, and that the label and booklet
and circular was so worded for the purpose of deceiving the public, then that
Statement would be false and fraudulent, and you may find the defendant guilty.
I so charge. If this paper or label was made up in such a way that people
would get the idea of false facts as distinguished from either a correct or in-
¢orrect opinion of the person making the statement, if that paper was gotten
up so as to present false facts to people or to make them believe things were
false as facts as you find them, and if sold and put on the market for the
purpose of selling by means of false statements of facts, that would bring it
within the section,

Now, Dr. Payne, if you think that I have stated the matter incorrectly from

either standpoint of the law or of the testimony, you want to get il on the
record now.

Dr. PaAY~NE, I have nothing to say.

The jury thereupon retired and after due deliberation returned a verdict
of guilty, and on March 26, 1917, the court imposed a fine of $25.

CARL VROOMAN, Acting Secretary of Agriculture. ‘



